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« General Rule: legal personality

 Liability of Parent Companies
o Several and Joint Liability
o Disregard of Corporate Entity theory

- Several and Joint Liability (application of Brazilian laws)
o Consumer Protection law

Bankruptcy law

Labor laws

Tax laws

Environmental laws

Anti-corruption law

Antitrust law
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- Enforcement of Judicial Decisions
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» As a general rule, officers, directors, shareholders and investors are not liable for the
obligation of a company. The individual assets of partners, shareholders and officers may
only be sought in specific cases.

» Article 596 of the Brazilian Civil Procedure Code:

“the assets of partners do not respond for debts of a company except in cases provided by law; a partner
required to make a payment for a debt of a company has the right to demand that the assets of the company be
attached prior to the attachment of his own assets.”

» Article 1.024 of the Brazilian Civil Code:

“the separate property of partners is_not subject to execution for debts of the partnership until all the
partnership assets have been executed.”

“Shareholders may lose the money they invested if the business does poorly, but they are not on the hook if the
corporation breaches a contract, or otherwise incurs liability.” (W. Hamilton and D. Freer, 2011, p. 209)
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Courts may impose liability to partners and shareholders for debts of a company
disregarding their limited liability for the company’s obligations.

In Brazil, joint and several liability for parent companies results from:

« law provision defining a specific situation for the application of joint and several liability; and
- application of the disregard of corporate entity doctrine.

The disregard of corporate entity doctrine is defined by article 50 of the Brazilian Civil
Code, stipulating that a Brazilian court may pierce the corporate veil when a
misconduct, such as abuse of corporate formalities is evident, to include cases of:

« deviation from the corporate purpose; and/or
« commingling of funds between the company and its equity holders.
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Article 50 of the Brazilian Civil Code:

“In the event of abuse of the legal entity, characterized by deviation from its purpose or confusion of assets, the judge
may determine, upon the parties’ request, or upon the Public Prosecution’s request (in cases when it is expected to

intervene), that the effects of certain and specific obligations be extended to cover the private assets of managers or
partners of the legal entity.”

According to a recent Superior Court of Justice s decision, interpreting article 50 of the
Brazilian Civil Code, insolvency or irregular termination of activities per se are not enough

to pierce the corporate veil. (REsp 1.306.553 / SC, rapporteur Ministra Maria Isabel
Gallotti, DJe 12/12/2014).
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» Consumer Protection law

« Article 28 of the Consumer Protection Code authorizes courts to pierce the corporate veil for
the benefit of consumers, if:

o abusive or illegal conduct or conduct in violation of by-laws or articles of association has
given rise to, or prevented satisfaction of consumer claims;

o a company has become insolvent, bankrupt or ceased its activities as a result of improper
management; or

o if the existence of a legal entity prevents the enforcement of a court decision related to
damages to a consumer.
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» Bankruptcy law

- The bankruptcy law does not extend to partners and shareholders the effects of bankruptcy.
However, Brazilian courts have rendered a number of decisions extending the effects of
bankruptcy to officers and shareholders based on the piercing of the corporate veil doctrine.

- The piercing of corporate veil may occur in bankruptcy proceedings when there is evidence of:
o commingling of funds and activities between a company and its equity holders; and/or
o practice of fraudulent acts that may affect creditors rights.



> FREE

o WERI HE KREICHEOMNLPRSEDOREELRFICEVLTLVGEWL LML, T
CILDEFIFRIE EARBROEEICEODVWTEDOL LG ADILREROSFIRE
#E<HLTLVD,

. Zﬂé&*ﬁ@;’:ﬁﬁli\ UTOHRFETRITAULAH LG EICIE., WEFHEDXARTHESN
Do
o BHRHEIVATAREEDEDEHEEXTFHDIER. RV XL
o B EEEBDENEEZTIHATETH



» Labor laws

« Under the Brazilian Labor Code (CLT), companies belonging to the same “economic group”
are jointly and severally liable for labor claims against any of the member companies.

o The definition of “economic group” encompasses companies under common “control,
direction or management”, including the controlling company.

- Labor courts in Brazil have applied the doctrine of disregard of corporate entity in the event of
insolvency or/and bankruptcy of limited liability companies and private corporations. Plaintiffs
are not required to produce any evidence of fraudulent, abusive, illegal or w/tra vires corporate
conduct.

- Labor courts tend to extend the doctrine of disregard of corporate entity in order to facilitate
access to personal assets of directors, officers and partners and shareholders (present or past)
when finding corporate assets to liquidate labor debts becomes difficult.
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» Tax laws

- Tax authorities or courts may rely on specific provisions of tax laws to extend liability to
directors, officers and managing equity holders.

o section IX of article 30 of Law No. 8.212/91 stipulates that companies belonging to the
same “economic group” are jointly and severally liable for social security debts.

o section III of article 124 of the Brazilian Tax Code extends liability for taxes owed by a
company to a person who might benefit from the relevant taxable event.

o Section III of article 135 of the Brazilian Tax Code extends liability for taxes owed by a
company to its “officers, managers and legal representatives”, if the tax claim is a result of
illegal or ultra vires conduct of its officers, managers or legal representatives.

- In addition, officers, managing partners and shareholders may be criminally liable for failure to
collect certain social security contributions and taxes.
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Environmental laws

Environmental laws impose criminal and administrative sanctions on individuals and companies
whose conduct and activities damage the environment. In Brazil, individuals (including
managers and officers) or companies that commit a criminal offence against the environment
can be punished with sanctions that range from fines to imprisonment (applied to individuals
only) or dissolution (applied to companies).

Administrative sanctions including fines, partial or total suspension of corporate activities,
forfeiture or restriction of tax incentives or benefits, and forfeiture or suspension of public
credit lines, may be imposed by environmental protection agencies on those that do not
comply with environmental laws and regulations.

Pursuant to article 4t of Law No. 9.605/98, the piercing of corporate veil will be admitted
whenever the corporate entity prevents the enforcement of a judicial order or judgment related
to the recovery of environmental damages.
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» Anti-corruption law

Article 14 of the Brazilian anti-corruption law allows courts to pierce the corporate veil
“whenever the existence of a company constitutes an abuse of rights to facilitate, cover or
dissimulate illegal acts described in the law or to promote the commingling of funds.”

Under the anti-corruption law, officers, partners and shareholders with managing powers, may
be held liable for a company’s actions.

»  Antitrust law

Article 34 of the antitrust law in Brazil allows courts to pierce the corporate veil to hold liable
an individual or a company that commits an economic order infraction and whose actions

characterize abuse of rights, excess of power, violation of law, illegal act or fact, or breach of
by-laws or articles of associations provisions.
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» The Brazilian Federal Government signed an agreement with Japanese Authorities in
1940 for judicial assistance between the two countries.

- The agreement sets forth the procedures for mutual enforcement of letters rogatory, on civil
matters, regarding the notice of court acts and the gathering of evidences.

- A Brazilian decision piercing the corporate veil may be enforced in Japan in the terms of
regular Japanese enforcement rules of foreign decisions. Therefore, such procedure may take
some time due to diplomatic protocols.

» In our research, we have not identified a Brazilian court decision affecting a Japanese
parent company due to liabilities related to subsidiaries in Brazil. Nonetheless, there
are recent decisions related to labor matters involving non-Japanese foreign parent
companies.
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